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June 26, 2001

Per Curiam This appeal is brought by Héctor Gonzal ez, his
wife Gricelle Nazario Gonzal ez, and their seventeen-year-old son
Gabri el Gonzal ez, whois autistic. For the past nine years, Gabri el
has attended the Hi gashi School in Boston, a residential school
speci alizinginthe education of autistic children. Wile at H gashi,
Gabriel has progressedwell. Plaintiffs w sh Gabriel to continue his
att endance at the H gashi School, or, failing that, at sonme conparable
residential program They clai mthat the Puerto Ri co Departnent of
Educati on nust pay for such residential placenment as part of its
obligationto provide Gabriel a"free appropriate public education,”
pursuant to the I ndividual s with Disabilities Educati on Act (I DEA), 20
U.S.C. 88 1400 et seq. The Departnent instead has proposed an
i ndi vi dual i zed educati on pl an (1 EP) under whi ch Gabri el woul d resi de at
home i n Puerto Ri co and attend speci al educati on cl asses at a |l ocal
public school, supplenmented by extra instructional personnel and
ext ended- year services.

After | engthy adm ni strative proceedi ngs, a hearing of ficer
rul ed that the Departnent's proposed | EP was sufficient to neet the
requi rerments of the | DEA;, the hearing of ficer al so ordered that the | EP

be amended to include additional services that he thought would
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strengt hen the pl an and that t he Departnment had itsel f expressed a
willingnesstooffer. Plaintiffs sought reviewby the district court.
The district court found the case close, but affirmed the hearing
officer's determ nation; also, the court ordered that the | EP be
anended to i ncl ude additi onal services (beyond those added by t he
hearing officer), mainly designedto ensurethat Gabriel's transition
to schooling in Puerto Ri cowul dbe snmooth and that hisdailylife
woul d conti nue to be highly structured, as it has been at the Hi gashi

School . See Gonzal ez v. Puerto Rico Dep't of Educ., Civ. No. 95-2284

(D.P.R. Mar. 30, 2000).

Pl aintiffs nowappeal the district court's ruling. They
chal l enge, in essence, the court's finding of fact that although
Gabri el needs to be educated in a highly structured environment, such
structure can be achi eved t hrough t he Departnent' s | EP and hence does
not require residential placenent. Wereviewthe district court's

findings of fact only for clear error, Kathleen H v. Mass. Dep't of

Educ., 154 F. 3d 8, 13 (1st Gr. 1998), and find none. As the district
court explained, it had before it conflictingtestinony fromcredible
experts as to whet her Gabri el coul d be appropri atel y educat ed out si de
a residential progranm ow ng a degree of deference to the hearing

officer's determ nation, see, e.q., Bd. of Educ. of Hendrick Hudson

Cent. Sch. Dist. v. Row ey, 458 U. S. 176, 206 (1982); Lenn v. Portl and

Sch. Comm , 998 F. 2d 1083, 1086 (1st Cir. 1993), the district court
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felt bound to affirmin the face of this reasonabl e di sagreenent.
Gonzéal ez, Civ. No. 95-2284, slip op. at 16. W see no cause for
di sturbing the court's finding. The district court has dealt
extensively and sensitively with this case since 1995 and was wel |
positioned to assess the facts. Qur reviewof the record confirns that
t here was i ndeed conflicting testinony by several wi tnesses as tothe
need for residential placenent; and the district court actedwithinits
bounds i n findingthe testinony of the defendant's expert credi bl e and
sufficient to support the hearing officer's decision.!?

Besi des chal l enging the district court's factual findings,
the plaintiffs m ght al so be understood as raising alegal issueasto
whet her the district court sufficiently took into account Gabriel's
past behavioral difficulties at hone i n decidingthe appropri at eness of
renmovi ng hi mfroma residential program Gabriel has a history of
t hrowi ng tantruns at hone (al t hough t he frequency and controllability
of thosetantruns is disputed by the parties); and his parents have
expressed consi derabl e concern for their safety and that of their

daughter if Gabriel returns home pursuant to the proposed |EP.

! While plaintiffs suggest in their brief that the
defendant's expert, Dr. Linares, actually agreed with their experts
that renmoving Gabriel froma residential programwas too risky and
woul d likely cause himto regress, that characterization of Dr.
Linares' testinony is inaccurate. |In the portion of his testinony to
which plaintiffs refer, Dr. Linares sinply testified that absent
careful planning -- in particular, absent the nmeasures outlined in
the Departnment's IEP -- renoving Gabriel froma residential program
woul d be too risky and would |ikely cause himto regress.
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The di strict court took cogni zance of Gabriel's behavi or

probl ens at honme, but stated as a matter of |aw that
[a] court deciding onthe appropriateness of residenti al
pl acenent nust det er m ne whet her such pl acenent i s necessary
for the child' s education . . . , rather than for any
soci al, medi cal, or enoti onal probl ens distinct fromhis
| earning problem . . . Although a child nmay have severe
behavi or probl ens at honme which make it difficult for his
parents to control, the educational agency is not
necessarily responsible to remedy this problem
Gonzal ez, Civ. No. 95-2284, slipop. at 10 (paragraph structure and
citations omtted). Asto Gabriel's parents' safety concerns, the
court found themseparabl e fromGabriel's educati onal probl ens and
therefore aninsufficient groundtojustify aresidential placenment.
ld. at 11.
As a conceptual matter, the district court's recitation of
the rel evant | egal standard was correct asto problens truly "distinct”
froml earni ng probl ens. Educati onal benefit is indeedthe touchstone

i n determ ning the extent of governnental obligations under the | DEA

See Rone Sch. Comm v. Ms. B., 247 F. 3d 29, 33 n.3 (1st Cir. 2001)

("The questionis whether these behavi oral di sturbances interfere[]
withthechild sabilitytolearn.") Thus we have sai d, for exanpl e,
that the Act does not require

a |l ocal school committee to support a handi capped childin
aresidential programsinply to renedy a poor hone setting
or to make up for sonme other deficit not covered by the Act.
It isnot theresponsibility of local officials under the
Act to finance foster care as such: ot her resources nust be
| ooked to.



Abr ahamson v. Hershman, 701 F.2d 223, 227-28 (1st Cir. 1983).

Nonet hel ess, as a practical matter, incases such as this one, where
all agree that the student's activities needto be highly structured
bot h during and after school inorder for himto recei ve an appropri ate
education, clear lines can rarely be drawn between the student's
educati onal needs and hi s soci al probl ens at honme. Thus, typically an
| EP i n cases where the student's disability is this serious (and
requi res such a degree of structure) nust address such probl ens i n sonme
fashi on, even if they do not warrant residential placenment.

The district court here did not di smss the significance of
Gabriel's problens at home. Wiileit didnot findthat those probl ens
so affected Gabriel's ability to learn as to warrant residenti al
pl acenment, the court didfindit necessary for the Departnent's |EPto
address them Accordingly, it ordered that the | EP be expanded to
i nclude further services andtraining for Gabriel's parents designedto
hel p t hemmanage Gabri el ' s behavi or at hone. And thereis sufficient
evidence in the record as to the nature of Gabriel's behavi oral
probl ens to support the district court's conclusionthat they can be
managed effectively through such neans. Accordingly, we find no error
inthe way in which the district court addressed the |ink between

Gabriel's problenms at hone and his educational needs.?

2 Plaintiffs raise two further issues in their brief that
can be summarily dispatched. First, plaintiffs argue that the burden
bel ow was on the Departnent to show that residential placenment was
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Finally, we note that plaintiffs' oral argument focused
| argely on events t hat have occurred since the district court's ruling;
specifically, plaintiffs allegedthat the Departnent has failedto
conply wwththedistrict court's order to nake effective preparations
for Gabriel"sreturnto Puerto Rico. Two points areinorder. First,
any charges of non-conpliance wth the court's order are not properly
bef ore us on appeal ; i f such charges are to be brought, plaintiffs nust
bring theminthe first i nstance beforethe district court. Second,
havi ng sai d that, we urge cooperation between the parties at this
point. Despite plaintiffs' deep and sincere reservations about the
wi sdomof educating Gabriel in Puerto Rico, that course of action has
been duly determ ned. It is nowsoonto be effected, and, clearly,
success W | | depend on the careful collaboration and determ ned efforts
of both parties.

The judgnent of the district court is affirmed. No costs are

unnecessary to provide Gabriel a free appropriate public education.
But the burden was not the defendant's to bear; it properly bel onged
to plaintiffs, as they were the party challenging the hearing
officer's decision. E.g., Hanpton Sch. Dist. v. Dobrowol ski, 976
F.2d 48, 54 (1st Cir. 1992).

Second, plaintiffs argue that they are entitled to
attorney's fees. The district court awarded plaintiffs parti al
attorney's fees based on their partial success before the court (in
that the court amended the IEP in a way beneficial to the
plaintiffs). On appeal, plaintiffs present no devel oped argunent as
to why the district court's award was legally flawed. Hence, the
i ssue has been waived. See, e.g., United States v. Zannino, 895 F.2d
1, 17 (1st Cir. 1990) (possible argunments raised only in "skeletal™
form on appeal deenmed waived).
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awar ded.



